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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 324/2015 

GR CASE NO.1881/2013 

U/s 417/ 376 of IPC 

 

State 

-Vs- 

 Sri Bhaijan Das   -------Accused 

  

Present 

Smti Munmun B.Sarma 

      Asst. Sessions Judge 

        Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, APP 

Counsel for Defence  : Mr.                       , Advocate 

   

 

Evidence  : 19-11-2015, 19-01-2016, 21-04-2016 & 24-10-2016 

Argument : 15-12-16 

Judgment : 18-01-2017 (earlier fixed on 23-12-16 but P.O. was on leave) 

 

JUDGMENT 

1) On 02-08-2013, complainant / victim filed an FIR at Jamuguri P.S. stating inter-alia 

that on 09-05-2013 accused Bhaijan Das enticed her on the pretext of marriage kept her 

for around 2 months with him in a rented house & had sexual relationship with her. On 

24-06-2013, the accused leaving her at a rented house fled away somewhere. It was also 

stated that in the said act his friend Ajit Das assisted him. Hence, the FIR was lodged.   
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2) On receipt of the FIR, it was registered u/s 417/376 of IPC against the accused Sri 

Bhaijan Das. The police went to the place of occurrence and examined the available 

witnesses. Statements of the witnesses were recorded and victim‟s statement u/s 164 

CrPC was duly recorded. On completion of investigation, a prima facie case having 

appeared, the IO submitted charge sheet against accused Sri Bhaijan Das u/s 417/376 

IPC to stand trial in open court.  

 

Cognizance of the offence and after appearance of the accused, Judicial Magistrate, 1st 

Class, Tezpur committed the case to the ld. Sessions Judge, Sonitpur (Tezpur), and 

thereafter the case was made over to this Court for disposal. Accordingly, this Court took-

up the trial of the case and considering the materials available on Case Record and Case 

Diary and prima facie case having appeared u/s 417/376 IPC, charge was framed and the 

contents of the offence was read over and explained to the accused Bhaijan Das, to which 

he pleaded not guilty and claimed to be tried. To prove the offence u/s 417/376 IPC 

against the accused Sri Bhaijan Das, the Four (4) documents were exhibited by the 

prosecution-side & adduced evidence of following witnesses- 

a) PW1 – Sri Bhola Ram Das (Independent Witness) 

b) PW2 – Sri Kamala Das (Independent Witness) 

c) PW3 – Sri Golap Das (Independent Witness) 

d) PW4 – Sri Jiban Das (Independent Witness) 

e) PW5 – the victim (Complainant-cum-victim) 

f) PW6 – Sri Daneswar Deka (Investigating Officer) 

g) PW7 – Sri Pona Ram Saikia (Investigating Officer)  

To substantiate his claim, defence did not examine any witness. The accused 

person‟s case, as could be ascertained from cross-examination of the prosecution witness 

was that of total denial. 

 

3) The points for determination is as follows – 

a) Whether the accused Sri Bhaijan Das on or about 09-05-2013, at Sengelimara 

Kachikatia, under Jamuguri PS, with a false promise to marry the victim, 
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committed sexual intercourse with her about two months thus, committing an 

offence u/s 417 IPC? 

b) Whether the accused Sri Bhaijan Das, on or about the same day and place, 

committed rape on the victim thus, committing an offence u/s 376 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF: 

4) Heard arguments forwarded by the Ld. APP and counsel for the defence side. I 

have also gone through the materials available in the Case Record & the Case Diary. Thus, 

the charges are analyzed herein below in view of the materials available on record and the 

argument forwarded by both side -   

 

Offence u/s 376 IPC 

5) To be convicted under this section it must be proved that the accused Sri Bhaijan Das 

committed rape on complainant/victim. Rape has been define in s.375 IPC as follows- ‟‟A 

man is said to commit "rape" who, except in the case hereinafter excepted, has sexual 

intercourse with a woman under circumstances falling under any of the six following 

descriptions:-  

First.-Against her will.  

Secondly.-Without her consent.  

Thirdly.-With her consent, when her consent has been obtained by putting her or any 

person in whom she is interested in fear of death or of hurt.  

Fourthly.-With her consent, when the man knows that he is not her husband, and that her 

consent is given because she believes that he is another man to whom she is or believes 

herself to be lawfully married.  

Fifthly.-With her consent, when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or through 

another of any stupefying or unwholesome substance, she is unable to understand the 

nature and consequences of that to which she gives consent.  

Sixthly.-With or without her consent, when she is under sixteen years of age.” 
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6) Now, coming to the discussion on the evidences available on record, perusal of the 

evidences of the witnesses shows that though victim/PW5 stated in the FIR that accused 

Bhaijan Das enticed her on the pretext of marriage kept her for around 2 months with him 

in a rented house & had sexual relationship with her. During evidence she deposed that 

she was having a love affair with the accused for last 8 years & on the day of the incident 

the accused enticed with promise of marriage & took her to Sattia Diplonga and they lived 

there for seven months & had sexual relation. They also stayed at Nagaon & Bisnupur for 

few days & lived as husband and wife.  During cross-examination she deposed that her 

parents wanted her to marry some other person and she eloped with the accused. At time 

of the incident she was around 18-19 years. She admitted that she lodged the case 

because accused left her. She also stated that as they lived as husband and wife therefore 

they had sexual relation but no one has forced her to do that. 

 

7) What appeared from her evidence was that she at time of the incident & in 

subsequent days when she stayed with the accused she was a major & no one forced her 

to have sex with the accused. Evidence of victim also reveals that she consented to have 

sexual intercourse with the accused out of her free will & not because she was under some 

fear or intoxicated or of unsound mind. Thus, I hold that the prosecution failed to prove 

beyond all reasonable doubt that the sexual intercourse with the victim was under 

circumstances described u/s 375 IPC & that the accused is guilty of the offence u/s 376 

IPC. 

 

8) In view of the foregoing I hold that prosecution failed to prove the accused Sri 

Bhaijan Das guilty of the offence u/s 376 IPC beyond all reasonable doubt that. 

 

Offence u/s 417 IPC 

9) To be convicted under this section it must be proved that the accused Bhaijan Das 

cheated the victim by promising marriage and thereby dishonestly induced & deceived her 

to have sexual intercourse with him.  
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10) The term „cheating‟ finds definition in s.415 IPC and it reads as follows- 

“Whoever, by deceiving any person, fraudulently or dishonestly induces the person so 

deceived to deliver any property to any person, or to consent that any person shall retain 

any property, or intentionally induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and which act or omission 

causes or is likely to cause damage or harm to that person in body, mind, reputation or 

property, is said to "cheat". 

 

Thus, as per the definition, the basic ingredients required to constitute the offence 

of cheating are– 

a) Deception of any person. 

b) Fraudulently or dishonestly inducing that person. 

(i) to deliver any property to any person, or 

(ii) to consent that any person shall retain any property; or 

c) Intentionally inducing that person to do or omit to do anything which he would not 

do or omit if he were not so deceived and which act or omission causes or is likely 

to cause damage or harm to that person in body mind, reputation or property. 

 

A Division Bench of the Hon'ble Gauhati High Court in Tajuddin -Vs- State of 

Assam & ors, 2007 (1) GLT 206, while discussing s.415 IPC, has observed that “… on 

reading of s.415 IPC it is evident that in the definition of „cheating‟ two separate classes 

of acts are set forth, which the person deceived may be induced to do. A person maybe 

induced fraudulently or dishonestly to deliver any property to any other person, which 

constitutes the first class of act and the second class of act is the doing or omitting to do 

anything which the person deceived would not do or omit to do if he were not so 

deceived. To come within the definition of „cheating‟, in the first class of cases, the 

inducement must be fraudulent or dishonest, but in the second class of acts the 

inducement though must be intentional but may not be fraudulent or dishonest…” 
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11) In view of the above the evidence of witnesses are discussed hereinafter. PW-1 

Bhola Ram Das deposed that accused and the victim were not at the village for some 

days and he heard from the people that the accused took away the victim. He has no 

personal knowledge about the incident. PW-2 Kamala Das deposed that he only heard 

that the accused took away the victim but to where she was taken or for what purpose 

she does not know. PW-3 Golap Das deposed that the victim had love affair with the 

accused and he heard that the accused took away the victim. PW 4 Jiban Das deposed 

that he heard that accused took away the victim and the incident happened before 1 

year. Thus, it is seen that none of the PWs knows the facts and circumstances of the 

case. Thus, the whole question of cheating now depends on the evidence of the victim as 

PW5.  

 

12) The victim as PW5 stated that accused enticed her with promise of marriage and 

took her to Sattia Diplonga and they lived there for seven months as husband and wife. 

From Diplonga she was brought to Nagaon and they stayed there for another 15-20 days. 

Then they went to Bisnupur and lived there as husband and wife. She further deposed 

that he also put vermillion on her forehead. One day his aunt‟s son Ajit Das came and told 

him something & the next day the accused went to bring some paper and did not return. 

She called the accused many time but his phone was switched off. After 20 days she 

called her mother and her family members rescued her. One day accused received the call 

and told her that his sister did not allow him to come. After 15-20 days when she called 

the accused again he told that he is at Nagaon and he cannot come. One day she herself 

went to Hathisung where the accused was & brought him from there and the accused 

stayed at her home. Next day when her father went to call the village headman & other 

villagers the accused ran away through a window to a neighbor‟s house. When she went 

to bring back the accused he beat her with a lathi and he ran away. After that she filed 

the FIR in the police Station. 

 

13) If the evidence of PW5/victim is closely read and analyzed, it is seen that the 

accused and victim were in love for around 8 years & on the day of the incident she went 
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with the accused as he promised to marry her. they stayed in several places as husband 

& wife and one fine day the accused left her and stopped contacting her. Interestingly, 

the victim never lodged any case then. Anyways, many days later the victim did manage 

to contact the accused on phone and he told that his family was not allowing him to 

marry. So, the victim went to where the accused was staying and brought him to his 

home and apparently, the accused did come with her voluntarily because a girl of 18 

years cannot possibly kidnap or carry the accused to her own village and home. He stayed 

in the house of the victim for a day but when her father went to call the headman he ran 

away. However, this part of the victim‟s evidence that he stayed in the victim‟s house and 

then ran away finds no corroboration from the other witnesses. Thus, finally the victim 

lodges the FIR. The prosecution failed to explain what circumstances changed between 

the period the accused left the victim and stopped communication & when he stayed at 

the victim‟s house that she choose not to lodge FIR at the 1st instant but did in the 2nd 

instant, even though none of the co-villagers corroborated the claim that accused stayed 

in the victim‟s house and then ran away next day. 

 

14) Thus, due to the foregoing I hold that prosecution proved beyond all 

reasonable doubt that the accused Bhaijan Das cheated the victim is guilty of the offence 

u/s 417 IPC. 

 

15) For all the forgoing reasons I hold that the accused Bhaijan Das is not guilty 

of the offences u/s 417/376 IPC. He is acquitted on benefit of doubt and set at liberty. 

Bail bond is cancelled and the bailor discharged.  

 

 Judgment is sealed, signed and delivered on this the 18th January‟2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


